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The United Nations prescribes not only Standard Minimum Rules for the Administration of Juvenile Justice and for Non-Custodial Measures but also Guidelines for the Prevention of Juvenile Delinquency as well as Guidelines for Action on Children in the Criminal Justice System.  There are UN Rules for the Protection of Juveniles Deprived of Their Liberty and UN Principles on the use of Restorative Justice Programmes in Criminal Matters.   A Handbook on Restorative Justice programmes and a Handbook on Alternatives to Imprisonment have been produced.   

In addition, a Manual for the Measurement of Juvenile Justice indicators has been published by UNICEF and the United Nations Office on Drugs and Crime where countries can measure themselves on how well they are doing with regard to above mentioned standards and norms.  If we take the fifteen key indicators, we can judge how  progressive Austria is with respect to the UN recommendations.

The first indicators are quantitive.   How many children are arrested during a 12 month period in Austria per 100.000 children,aged between 14 and 18?   This data is difficult to obtain in Austria, as not all juveniles stopped by the police are officially charged; but also the ethnicity/migration background and their type of offences are not disaggregated.  Where it is not easy to collect information, a representative sample can be used.  The second indicator - the number of children in detention on a given day per 100,000 child population- is in the middle range in Europe but data on ethnicity/migration background is not kept.  The Convention on the Rights of the Child says "the arrest, detention, or imprisonment of a child.....shall be used only as a measure of last resort and for the shortest appropriate time" (Article 37b)  

The third indicator asks for the number of children in pre-sentenced detention, preferably according to offence, gender, age, district of origin and ethnicity. on a specific date.  The United Nations Standard Minimum Rules for the Administration of Juvenile Justice, say "Whenever possible, detention pending trial shall be replaced by alternative measures, such as close supervision, intensive care or placement with a family or in an educational setting or home" Article 13(2).  The UN Standard Minimum Rules for non-custodial measures clearly stipulate "Pre-trial detention shall be used as a means of last resort....for the protection of society and the victim".  In Austria, there is a clear over-use of pre-trial detention.

The duration of pre-sentence detention is the fourth indicator. According the UN methodology the children leaving pre-sentence detention is divided into seven time categories (less than month; 1-3months; 3-6 months; 6-12 months; 12-24 months; 24-60 months; over 60 months).  The Rules for Administration of Juvenile Justice, state " each case shall from the outset be handled expeditiously, without unnecessary delay" (Article 20-1).  According to this indicator, Austria is doing better than most countries.

The time spent in detention by children after sentencing is the fifth indicator. Again the UN proposes that the children be divided into same time categories over the total number of children for whom the information is available.  The indicator measures the actual time spent not the length of the sentence.  High numbers of children spending less than one year in sentenced detention may indicate deprivation of liberty is being used for comparatively minor offences.  High numbers of children spending more than two years in detention may indicate a breach of the principle "for the minimum necessary period."   The United Nations Rules for the Protection of Juveniles Deprived of their liberty states such deprivation ,,,,,'should be limited to exceptional cases" (Article 2).  Again, gender, age at time of arrest, ethnicity, district of origin, and category of offence should be analyzed.   There are indications that Austrian judges are increasing sentences.

The sixth indicator are the number of child deaths in detention during a 12 month period, per 1,000 children detained.   All deaths are to be recorded - this indicator is not easy to fudge.  It goes without saying, that children in detention should not be subjected to abuse, violence, or exploitation.  The facility must also guarantee their safety and promote their physical and mental well-being.   Child deaths in detention may be caused by illness, lack of appropriate food, alcohol intoxication, drug overdose, violence from other detainees, suicides, or accidental deaths. A high number of child deaths would indicate that the protective environment for detained children is markedly insufficient.  The UN Rules state "every juvenile shall receive adequate medical care, both preventative and remedial (JDL, Article 49)....Juvenile detention facilities should adopt specialized drug abuse prevention and rehabilitation programmes administered by qualified personnel (JDL, Article 54)....Although the basic health needs appear to be met in Austrian detention facilities, there has been a critique about insufficient drug and individual psychological counseling.

The percentage of children in detention not wholly seperated from adults is the seventh indicator.   The UN Rules for the Administration of Justice state "Juveniles shall be kept seperate from adults and shall be detained in a seperate institution or in a seperate part of the institution also holding adults" (Article 26).  The children should be out of sight and out of earshot of detained adults and should not share facilities such as exercise, washing or dining areas with adults.  The principle of seperation has two purposes to protect children from exploitation, abuse, and negative influences by adults but also to ensure facilities that cater to the special needs of children.  The detention of juveniles in the Josefstadt prison and police detention facilities throughout the country strictu  sensu are probably not in compliance with the UN Rules.  This indicator requires snap-shot information - the number of children not wholly seperated from adults on a given date- as a percentage of the total number of detained children.

The eighth indicator attempts to measure the frequency of contact with parents and family by obtaining the number of children receiving or making at least one visit in the last three months.  The UN Rules for Juveniles Deprived of their Liberty state "every juvenile should have the right to receive regular and frequent visits, in principle once a week and not less than once a month, in circumstances that respect the need of the juvenile for privacy, contact, and unrestricted communication with the family and the defence counsel" (JDL, Article 60).....Juveniles should be allowed to leave detention facilities for a visit to their home and family (Article 59).  The Rules go so far as to suggest the type of architecture, "detention facilities should be decentralized and of such size as to facilitate access and contact between the juveniles and their families (Article 30).

The United Nations believes that regular contact is particularly important for the psychological health of the child  and for the reintegration.  It may only be denied in exceptional circumstances and for the child's best interests (Convention on the Rights of the Child)

Indicator No. 9 seeks to determine the proportion of children sentenced to deprivation of liberty as a proportion of all children sentenced to any other measure during a 12 month period.  The United Nations believes that custodial sentencing should be the "last resort";  the UN Rules stipulate "a large variety of disposition measures shall be made available to the competent authority, allowing for flexibility so as to avoid institutionalization to the greatest extent possible" (Juvenile Justice Rules- Article 18).  "Deprivation of personal liberty shall not be imposed unless the juvenile is adjudicated of a serious act involving violence against another person or  persistence in committing other serious offences and unless there is no other appropriate response (Article 17).  For this indicator it is important to determine the types of offences which result in deprivation of liberty.  A high proportion of custodial sentencing would strongly suggest a violation of the "last resort" principle.

The percentage of children diverted or sentenced who enter a pre-sentence diversion scheme during a 12 month period is indicator No. 10.  The UN Rules encourage that "consideration be given shall be given, wherever appropriate to dealing with juvenile offenders without resorting to formal trial (Article 11-1).....the police, the prosecution, or other agencies dealing with juvenile cases shall be empowered to dispose of such cases, at their discretion, without recourse to formal hearings" (Article 11-2).  However, both the Convention on the Rights of the Child and the UN Juvenile Justice Rules require that legal safeguards are respected and that "any diversion involving referral to appropriate community or other services shall require the consent of the juvenile, or her or his parents or guardian (Article 1l-3).  For this reason, sentencing to community service is often deemed inappropriate, as the primary purpose of juvenile justice schemes is the rehabilitation of young people, not punishment.  The United Nations Basic Principles on the use of Restorative Justice Programmes in Criminal Matters stipulate "Restorative processes should be used only where there is sufficient evidence to charge the offender and with the free and voluntary consent of the victim and the offender.  Agreements should be arrived at voluntarily and should only contain reasonable and proportionate obligations.  With these cautionary principles in mind, a high percentage of diversions can indicate a healthy juvenile justice system, even if only a sampling of the practices of an arresting authority, public prosecutor, magistrate, juvenile judge, or district are calculated. 

A very important indicator for Austria is the percentage of children released from detention receiving a structured aftercare programme.   The UN Rules for Juveniles Deprived of their Liberty stipulate "All juveniles should benefit from arrangements designed to assist them in returning to society, family life, education, or employment after release.  Procedures, including early release, and special courses should be devised to this end" (Article 79).  Further, "Competent authorities should provide or ensure services to assist juveniles in re-establishing themselves in society and to lessen prejudice against such juveniles.  These services should ensure that the juvenile is provided with suitable residence, employment, clothing, and sufficient means to maintain himself or herself upon release in order to facilitate successful reintegration" (Article 80).   In this connection, more supervised "Wohngemeinschaften" and employment assistence are deemed necessary in Austria.  The UN Juvenile Justice Rules recommend that "efforts shall be made to provide semi-institutional arrangements, such as half-way houses, educational homes, day-time training centres and other such appropriate arrangements that may assist juveniles in their proper reintegration into society."  Although, some non-governmental organizations provide such services more financial support is needed. 

Austria does well according to the next indicator- the number of places of detention that have received an inspection visit in the last 12 months.  The UN Rules for Juveniles Deprived of their Liberty stipulates "Qualified inspectors or an equivalent duly constructed authority not belonging to the administration of the facility should be empowered to conduct inspections on a regular basis....and should enjoy full guarantees of independence in the exercise of this function" (Article 72)....."After completing the inspection, the inspector should be required to submit a report on the findings.  The report should include an evaluation of the compliance of the detention facilities with the present rules and relevant provisions of national law, and recommendations regarding any steps considered necessary to ensure compliance with them"   This indicator also assesses the extent to which the principle of regular independent visits is codified in law or policy.  A sampling of facilities and how often they have been visited is also permitted by the UN methodology. 

The existence of a complaints system for children in detention is the next indicator.  The UN Rules for Juveniles Deprived of their Liberty state "Every juvenile should have the opportunity of making requests or complaints to the director of the detention facility and to his or her authorized representative" (Article 75)....Every juvenile should have the right to make a request or complaint without censorship as to substance, to the central administration, the judicial authority or other proper authorities through approved channels, and to be informed of the response without delay (Article 76)... ,,Efforts should be made to establish an independent office (ombudsman) to receive and investigate complaints made by juveniles deprived of their liberty (Article 77).   Again, an quantitative as well as qualitative evaluation of the complaint systems in the Austrian detention facilities should be undertaken, whether the complaint is dealt with seriously and what action is taken if a violation of the rights of the child is found.  It is important also to look at police stations and detention facilities of courts, whether records of complaints are kept and what follow-up actions occur.   In addition to looking at formal procedures established by law or practice in detention facilities,  information sources such as the juveniles themselves, defence attorneys or non-governmental organizations might be consulted.

Indicator 14 assesses to what extent a specialised juvenile justice system exists for children in conflict with the law.  The United Nations Economic and Social Council Guidelines for Action on Children in the Criminal Justice System stresses that there should be a comprehensive child-centred juvenile justice process (Article 14a).  This means  that not only should there be specific laws, procedures, and institutions for children in conflict with the law but the juvenile justice system should be sensitive to the particular needs of children and be "child friendly". Its spirit should be rehabilitative never punitive.  In this connection there has been a regression in Austria, with the closure of the Vienna Juvenile Court.  Not only has there been disruption of close cooperation between social workers and the magistrates but also an apparent  increase in the length of custodial sentences.

The last indicator is the existence of a national plan for the prevention of child involvement in crime.  Typically, a prevention plan will include programmes for supporting families in bringing up children, reduction of domestic violence, community based networks for vulnerable children, vocational training opportunities, sport and cultural activities, additional help  for struggling students, and substance abuse programs.  The United Nations Guidelines for the Prevention of Juvenile Delinquency call for in-depth analyses of the problem, mechanisms for the coordination of prevention efforts, youth participation in deliquency prevention, community involvement through a wide range of services, close interdisciplinary cooperation, and specialized personnel at all levels.  Methods for effectively reducing the opportunity to commit delinquent acts and strategies based on prognostic studies should be continuously monitored and carefully evaluated.

The UN Juvenile Justice Rules require that "Member States shall endeavour to develop conditions that will ensure for the juvenile a meaningful life in the community"(Article l-2)  This includes economic and social policies to insure meaningful employment  for all youth and that no exclusion of any group from education and national life.  But the Rules also recognize " during that period in life when she or he is most susceptible to deviant behaviour", Member States "will foster a process of personal development and education that is as free from crime and delinquency as possible" .   This means reducing criminogenic conditions but also promoting social integration, harmonious development of children, respect for others,  law and order and fair justice.    Youth who feel part of society will less likely run in conflict with the law.  

These indicators are not only useful for countries in reforming their juvenile justice system but also for countries like Austria to insure the highest compliance to the UN Standards and Norms.

